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PER CURI AM

Stephen C. Signon appeals the seventy-seven nonth
sentence inposed after he pled guilty, without a witten plea
agreenent, to possession of a firearm by a person previously
convi cted of a m sdeneanor crinme of donestic violence, in violation

of 18 U.S.C. § 922(g)(9) (2000). GCiting Blakely v. Washi ngton, 124

S. &. 2531 (2004), and United States v. Booker, 125 S. C. 738

(2005), Signon asserts that his sentence is unconstitutional. He
al so contends that the district court erred in finding that a
preponderance of the evidence supported the application of two
sentenci ng enhancenents and in assessing two crimnal history
points for offenses he commtted before the age of eighteen. W
affirm Si gnon’ s conviction but vacate Signon’s sentence and remand
for resentencing.
l.

Si gnon contends that his sentence i s unconstitutional in
I ight of Blakely and Booker. Because he did not raise this issue
inthe district court, his claimis reviewed for plain error. Fed.

R Cim P. 52(b); United States v. Hughes, 401 F. 3d 540, 547 (4th

Cir. 2005). To denobnstrate plain error, Signon nust establish that
error occurred, that it was plain, and that it affected his
substantial rights. Id. at 547-48. |f a defendant establishes
these requirenments, the court’s “discretion is appropriately

exercised only when failure to do so would result in a m scarriage



of justice, such as when the defendant is actually innocent or the
error seriously affects the fairness, integrity or public
reputation of judicial proceedings.” Id. at 555 (internal
guotation marks and citation omtted).

In Booker, the Suprenme Court held that the mandatory
manner in which the Federal Sentencing CGuidelines required courts
to i npose sent enci ng enhancenents based on facts found by the court
by a preponderance of the evidence violated the Sixth Anendnent.
125 S. C. at 746, 750 (Stevens, J., opinion of the Court). The
Court renedied the constitutional violation by making the
Gui del i nes advi sory t hrough the renoval of two statutory provisions
t hat had rendered themmandatory. 1d. at 746 (Stevens, J., opinion
of the Court); id. at 756-67 (Breyer, J., opinion of the Court).

Here, the district court sentenced Signon under the
mandatory  Federal Sentencing Quidelines and applied two
enhancenments based on facts found by a preponderance of the
evidence. Specifically, the court established a base of fense | evel
of twenty-four by applying the Guideline for abduction in U.S.
Sentencing CGuidelines Manual (“USSG') 8§ 2A4.1(a) (2002), through

t he cross-reference i n USSG 88§ 2K2.1(c) (1), 2X1.1(a), and i ncreased
t he base offense I evel by two | evel s under USSG 8§ 2A4. 1(b) for use

of a dangerous weapon. |In |Iight of Booker and Hughes, we find that



the district court plainly erred in sentencing Signon and that the
error warrants correction.?

Signon also asserts that, under Blakely, the district
court erroneously calculated his crimnal history score by
assessing three points for a nmalicious wounding offense and two
poi nts because he was under a crimnal justice sentence at the tine
of the instant offense by making factual findings beyond the nere
fact of conviction, such as his age at the tinme of the prior
of fenses, the date the prior offenses occurred, and whether the
length of the prior sentences fell within the applicable tine
limts for counting prior offenses. W disagree. |In Booker, the

Suprenme Court reaffirmed its holding in Apprendi v. New Jersey, 530

U S. 466 (2000), that “[a]ny fact (other than a prior conviction)
which is necessary to support a sentence exceeding the maximm
aut hori zed by the facts established by a plea of guilty or a jury
verdict nust be admtted by the defendant or proved to a jury
beyond a reasonabl e doubt.” Booker, 125 S. C. at 756 (Stevens,
J., opinion of the Court). The district court’s finding that these
crimnal history points were warranted falls within exception for

prior convictions. Accordingly, there is no error. See Booker,

125 S. . at 750-51 (Stevens, J., opinion of the Court).

Just as we noted in Hughes, “[wje of course offer no
criticismof the district judge, who foll owed the | aw and procedure
in effect at the tinme” of Signon’s sentencing. 401 F.3d at 545
n. 4.



.

Si gnon al so rai ses two chall enges to his sentence apart
from Booker. He asserts that the district court erred by finding
that a preponderance of the evidence supported the abduction
enhancenent.? W note that, in finding that Signon abducted his
wife during the conmi ssion of the instant offense, the district
court relied on its interpretation of Virginia law. However, to
det ermi ne whet her an enhancenment for abduction is warranted under
the Federal Sentencing CGuidelines, the court should have applied
the definition in the Guidelines. See USSG § 1Bl1.1, cnt. (n.1(a))
(““ Abducted” neans that a victim was forced to acconpany an
offender to a different |ocation. For exanple, a bank robber’s
forcing a bank teller from the bank into a getaway car would

constitute an abduction.”); United States v. Saknikent, 30 F.3d

1012, 1014 (8th Cir. 1994) (“[T]he abduction adjustnent requires
only that force necessary to overcone the particular victins
will.”). On remand, the district court should reconsider
application of the cross-reference to the abduction Guideline in

[ight of the Guideline definition.

2Si gnon al so chal |l enges the firearm enhancenent. W express
no opi nion on whether the facts warrant such an enhancenment. See
Hughes, 401 F.3d at 556 n.15 (“[We do not hold that in every case
i nvol ving a Booker issue, this court nust first address all eged
cal culation errors before vacating and remandi ng for resentencing
in light of Booker.”).



Signon also contends that the district court plainly
erred by assigning one crimnal history point each to two juvenile
convictions that were conmtted nore than five years before the
instant of fense. The CGovernnent concedes that the assessnment of
these two crimnal history points is plain error. W agree and
further conclude that the plain error affects Signon’s substanti al
ri ghts because excluding those two points would yield a crimnal
hi story score of nine, or category IV.® (Signon was sentenced in
category V.) Finally, we exercise our discretion to notice the
error. Thus, on remand, the district court should resentence
Si gnon without these two crimnal history points.

L.

Accordingly, we affirm Signon’s conviction, vacate

Signon’s sentence, and remand for resentencing consistent wth

Booker and Hughes* and wi t hout the crimnal history points assessed

3Contrary to the Governnent’s assertion, we find that Signon’s
conviction of driving under the influence on April 16, 2003, the
date of the instant offense, is a “related” offense and, therefore,
t he probation officer properly declined to award a crim nal history
point for that offense. See USSG § 4Al.2(a)(2) & cnt. (n.3).

“Al t hough t he Gui delines are no | onger mandat ory, Booker nakes
clear that a sentencing court nust still “consult [the] Cuidelines
and take them into account when sentencing.” 125 S. C. at 767
(Breyer, J., opinion of the Court). On renmand, the district court
should first determ ne the appropriate sentenci ng range under the
GQuidelines, making all factual findings appropriate for that
determ nation. Hughes, 401 F.3d at 546. The court shoul d consi der
this sentencing range along with the other factors described in 18
US CA § 3553(a) (West 2000 & Supp. 2005), and then inpose a
sentence. Hughes, 401 F.3d at 546. |f that sentence falls outside
t he Gui deli nes range, the court should explain its reasons for the

-6 -



for the offenses Signon comnmtted before the age of eighteen. W
di spense wi th oral argunent because the facts and | egal proceedi ngs
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED

departure as required by 18 U S.C A 8 3553(c)(2) (Wst 2000 &
Supp. 2005). Hughes, 401 F.3d at 546. The sentence nust be
“Wthin the statutorily prescribed range and . . . reasonable.”
Id. at 547.



